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School Desegregation and
Student Busing

Richard A. King

D
evelopment of sound transportaticn policy requires consideration of many
factors. Beyond traditional concerns for adequate, efficient and safe operation,

the degree to which school attendance areas and associated bus routes
perpetuate patterns of pupil segregation must receive attention from school busi-

ness administrators. An understanding of law related to discrimineon and deseg-
regation is essential for formulating effective transportation policy, as well as for
assigning personnel and pupils to schools, constructing and closing school facili-
ties, creating and consolidating school districts and planning and implementing
desegregation programs. School personnel must strive to ensure that policies and
practices in these areas promote opportunkies for educational quality for all stu-
dents on an "equal" basis.

Board members and educators should recognize the necessity for planning
transportation systems asan integral part of the total school experience. In thepast
half century,. school buses enabled students to attend larger, consolidated schools
with their broader program offerings and more efficient operation. School buses
have also become the primary vehicle for achieving goals of desegregation. Trans-

portation makes it possible for pupils to receive equal opportunities in racially
mixed classrooms of paired or dustered schools. Inaeasingly balanced racial rep.
resentadon among schools or adjacent school districts is possible despite neighbors

hood residential patterns.

In 1984 the National Education Association (NEA) examined desegregation in
the three large school districts ofAustin, Charlotte-Mecklenburg and Seattle and
reported that busing had been effective in enabling students to attend integrated

schools. The report stated that minority students were closing the test scortt gap,
that inequities in facilities and educational resources were largely eliminated and

that school and community members had grown in their understanding of people of

other races.' Moreover, in the nation as a whole, the percentage of black students

attending schools with 90 to 100 percent minority enrollment had dropped from 65

to 33 percent between 1968 and 1980?

Nevertheless, busing to achieve racial balance has not been without problems.

Cross-district transportation has not consistently been shown to improve achieve-

ment levels of minority pupils and is parti6 blamed for deteriorated education of
children in urban school systems. Busing has had such counter-effects as the flight
of the middle class from public schools in urban areas and the erosion of public

confidence in the ability of schools to integrate successfully.

In contrast to the NEA conclusions are those of a 1984 National Institute of

Education analysis of 157 studies on integration and academic achievement.
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Cuddy reported that desegregation efforts have not improved black students'

achievement in math at all but may have increased reading achievement among

blacks by two to six weeks in the year in which integration occurred! He urged
, improvements in instniction and greater involvement of parents, rather than forced

busing, to enhance the education of minorities.

Reports of the effectiveness of desegregation efforts generally, and of busing

specifically, have been mixed. If it could be demonstrated conclusively that inte-

gration enhanced pupils° education and mutual understanding, then the investment

of time and funds for planning and implementing desegregation programs would

be cost-effective.' Otherwise, societal and school investment in pupil busing to

balance racial compositions of schools is unwarranted. Despite the importance of

educational and societal benefits and costs of desegregation, this chapter centers

its attention on legal mandates and policy issues.

Brown v. Board of Education' clearly placed an obligation on states to provide

equal educational opportunities in unitary school systems. Desegregation litiga-

tion through the 1960s and 1970s provided remedies and incentives to achieve this

goal. Busing was often ordered by federal courts to balance racial compositions

within districts, but strict interpretation of the Fourteenth Amendment largely

frustrated attempts to force consolidafion of or pupil transportation between neigh-

boring school districts, As Constitutional inrerpretations continue to evolve, it is

clear that findings of illegal segregation must rest upon proof of discriminatory

intent in public officials' actions. Federal administrative pronouncements of the

mid-1980s define future directions for America's schools, emphasizing excellence

in education as a more pressing concern than that of racially balanced schools.

School business officials must consider federal judicial decisions, legislative
, actions and administrative directionsas they develop recommendations for student

transportation, school attendance zones' district boundaries, the construction of

new facilities and the abandonment of dereriorated facilities in a nondiscriminatory

manner. The myriad legal and policy issues associated with racialand ethnic seg-

regation are the subject of this chapter.

The Mandate to Desegregate Schools

Segregation of pupils by race in America's public schools received judicial sup-

port through the first half of the 20th century. For many years, interpretation of the

Fourteenth Amendment relied upon the doctrine of "separate but equal." In 1896

the U.S. Supreme Court applied this judicial standard in Messy v Ferguson' to

justify segregated railroad carriers in Louisiana, In developing its rationale, the

Court referred to the maintenance of separare schools as an illustration of legiti-

mate exercise of pofice power of state legislatures. The equal protection clause

could embrace state suttutes requiring "equal but separate accommodations" in

public transportation and schools. Ironically, the Fourteenth Amendment was rati-

fied following the Civil War to assure that states' reconstruction statutes would fall

within the protections and guarantees of the Constitution.

Of concern to Justice Harlan in his vehement dissent in Messy, and of impor-

tance to justices in more retent school dlegregation litigation,was the inrent of

the state's action: "Everme knows that the statute in question had its origin in the

purpose, not so much to exclude white persons from railroad cars °copied by
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blacks, as to exclude colored people from coaches occupied by or assigned to white

persons." Ultimately, his reasoning that "in respect of civil rights, all citizens are

equal before the law" became the Court 's interpretation of the Fourteenth Amend-
ment.

The Court upheld segregation of schools by official state action in several subse-

quent cases involving: 1) demands of blacks to terminate public support of all high

schools in Atlanta after the single black high school was closed; 2) the right ofa

privately chartered college to admit students of both races despite a Kentucky law

which mandated segregated schooling.," and 3) the classification of a Chinese

student as colored and thus assigned to a black school under a Missouri statute."

Once severel university-level cases opened the door to racially mixed education,

the Court revised its position on state-supported segregation.

Several states without professional programs for blacks provided financial as-

sistance for them to attend colleges in neighboring states. In 1935, a Maryland

court agreed with a black law school applicant that out-of-state scholarships were

insufficient to meet the state's obligation to provide "equal but separate" educa-

tion.' Several years later, the Supreme Court ruled that the availability of universi-

ties in adjacent states did not meet Missouri's obligation." While not ordering

admission of these students, the way was paved for the desegregation of higher

education, particularly given the financial burden ofestablishing separate colleges

within states which had previously reliedupon others to accept blacks,

Early in the 1950s, the Supreme Court recognized inequities present in segre-

gated higher education. It examined such "intangibles" as prestige and experience

of faculty and administrators and concluded that a Texas black law school was

materially inferior.° In a companion case, the Court reviewed the treatment of

blacks at the racially mixed University of Oklahoma, They found the denial of free

access to all sections of the library, classrooms and cafeteria to handicap blacks by

restricting opportunities for "intellectual commingling" with fellow students.

Black students, concluded the Court, ". . having been admitted to a state-sup-

ported graduate school, must receive the same treatment at the hands of the state as

students of other races.""

In reviewing higher education segregation between 1938 and 1950, the Supreme

Court increasingly recognized that interactions among students was an important

part of the learning process itself. The "equal" provision of the Plessy standard

compelled the justices to determine whetherseparate schooling carried subtle and

unquantifiable inequalities.' The application of this reasoning to public education

at elemeatary and secondary levels was inevitable.

The unanimous Brown v. Board of Education decision stated definitively that

public school segregation was a denial of the equal protection clause of the Four-

teenth Amendment. State statutes that mandated segregated schoolingin Virginia.

South Carolina and Delaware, and that permitted separate facilities in Kansas,

were declared unconstitutional. Segregated education was "inherently unequal"

even when buildings, curriculum, qualifications of faculty and other tangible fac-

tors were substntially the same. The Court examined detrimental effects of stare-

sanctioned segregation and concluded that the denial of benefits availablein ra-

cially integrated schools slowed black children's educational development.

The mend* to desegregare was emphatic, but justices delayed determination of

appropriate relief. They noted that implementation of the edict throughout the

aation presented problems of considerable complexity.' In its decision the follow-
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ng term, the Court placed the burden for interpreting its "nebulous doctrine" on
both school districts and federal courts: "School authorities have the primary re-

sponsibility for elucidating, assessing and solving these problems; courts will have

tO consider whether the action of school authoritiesconstitutes good faith imple-
mentation of the governing constitutional principles.' Similarly undefined time-
lines directed school officials to make a prompt and reasonable start toward full

compliance and lower coos to fashion remedies to permit desegregation with all

deliberate speed.

The language of these decisions permitted accommodation and compromise

rnecessary for public officials to effectively dismantle dual school systems. How-

ever, the Court's orders also allowed states and schools to postpone desegregation

measures. The vague doctrine and time frame contributed to delays and outright

noncompliance, especially in fa South where there was considerable animosity to

the rulings."

De jure segregation governmentally promulgatedand enforced' separation of

pupils by racewas to be eliminated. Yet the Court did not require affirmative
f' intervention by public officials to integrate schools. On remand from one of the

four decisions litigated in Brown, a district court judge in South Carolina ob-

served: "The Constitution, in other words, does not require integration. It merely

forbids discrimination?'" This response reinforced beliefs that desegregation and

integration were disparate concepts, that affirmative steps were not necessary to

dismande dual systems and that equal education need not be integrated educa-

tion." Rather than initiate immediate and affirmative steps, subsequent state and

school district actions undermined the Brownmandate.

Numerous policy options adopted by states and local districts in response to the

orders were later declared unconstitutional. These included: 1) ratifying state con-

stitutional amendments or statutes to impede desegregation efforts, such as an

Arkansas amendment commanding the state legislature to oppose "in every consti-

tutional manner the unconstitutional desegregation decisions" of tiv Supreme

Court;" 2) closing schools serving blacks while keeping others open but denying

applications from black children;" 3) formulating "minority to majority" transfer

policies, whereby students who constituted a minority following reassignment un-

der desegregation plans were permitted to return to their prior school where they

were part of the majority.," 4) gerrymandering attendance zones, i.e. adjusting

geographic areas that prescribe which students attend specific schools;" and 5)

providing public scholarships and transportation for students attending private seg-

regated academies."

Leg ' ative and school board intent was the primary concernof courts in reviews

of tt ions. Public schools in Prince Edward County of Virginia, for example,

had 1), Aosed from 1959 to 1964 by school officials, while state and local funds

were available for both races to attend nonsectarian private schools or public

schools outside the county. The Supreme Court found segregative intent in school

officials' actions, which were taken for one reason only; "to ensure . . . that white

and colored children in Prince Edward County would not, under any circum-

stances, go to the same school."" This use of public funds perpetuated unconstitu-

fional segregation and the Court declared that "the time for mere 'deliberate

speed' has run out."

Many states and school districts turned to freedom of choice policies to enable

students to voluntarily select which school to attend. In 1968 the effectiveness of
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free choice plans was examined in Green' in light of the intent of state and local

policymakers. Despite' the stated purpose of the New Kent County school board

policy to enable all students to freely choose among schools, the plan was totally

ineffective, The Court concluded that the prior dual system continued, as every
facet of each school's operation was racially identifiable,

Rather than prohibit educators from implementing any form of choice, the

Court held only that using freedom of choice plans was not an end in itself. Free

choice, as in the more recent use ofmagnet schools to attract students from all parts

of a district, was permissible if it effectively dismantleddual systems. Freedom of

choice alone was not sufficient, and school officials had an affimative duty to

identify solutions, "The burden on a school board today is to come forward with a

plan that promises realistically to work, and promises realistically to work now?'"

One year later, the Court again emphasized the obligation of states and kill

boards "to terminate dual school systemsat once and to operate now and hereafter

only unitary schools." Fifteen years after Brown the Court declared that all delib-

erate speed was no longer the constitutional standard.

Student Busing to Achieve Racial Balance

Freedom of choice among schools had largely failed and more effective balanc-

ing of racial compositions had to occur immediately. Remedies to "cure" past

practices of racial discrimination demanded that school boards assert positive poli-

cies" for assigning pupils to schools. The courts initially turned to stude a busing

to make freedom of choice plans work more effectively. Later, court-ordeitd pupil

assignment and busing would undo effects of past de jure segregation.

Transponation was essential to enable students to freely choose among schools.

The unavailability of buses in many cases inhibited choice and servedto perpetuate

dual systems. For example, the failure of an Alabama district to transport black

students to schools was declared unconstitutional in 1966." The district court

noted that if freedom of choice were to operate effectively, all students must be

permitted to apply to any school whether they previously attended the selected

school, whether the board agreed they made reasonable choices or whether the

board considered transportation reasonably available. A similarly ineffective free

choice plan in Arkansas depended upon two separate bus systems that duplicated

routes throughout the district. The Eighth Circuit concluded that the school

board's operation of racially identifiable buses was designed to perpetuate segre-

gated schools."

Opponents to student busing interpreted the language of the 1964 Civil Rights

Act as prohibiting courts from ordering pupil assignment and busing. Desegrega-

tion was defined as the placement of pupils without regard to race, color, religion

or national origin, provided that " 'desegregation' shall not mean the assignment

of students to public schools in order to overcome racial imbalance."" Even more

explicidy, Tide IV restricted the power of federal officials and courts from issuing

"any order seeking to achieve a racial balance in any school by requiring the

transportation of pupils from one school to another or one school district to an-

other. .

The Department of Health, Education and Welfare interpreted these so called

"anti-busing" provisions as applicable only to those school districts which were
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not formerly de jure segregated. In United States v, Jefferson the Fifth Circuit

upheld the HEW interpretation," thus endorsing transportafion as a part of free

choice plans designed to undo past racial discrimination. The court further stated

that percentages listed within Title IV were a general rule of thumb or objective

administrative guide' for measuring the effectiveness of approved plans. Rather

than requiring racial compositions of each school to reflei:t the population of the

entire district, the Act only suggested that fifteen to eighteen percent of the pupil

population should be expected to select desegregation schools under a free choice

plan.

The following year, a federal court ordered the District of Columbia schools to

develop a plan for busing willing black children and to terminate student grouping

in infiexible, racially identifiable tracks." The school board could not show that

the cost of pmviding transportation justified its maintenance of overcrowded black

schools. In affirming this decision, the Court of Appeals addressed the appropri-

ateness of busing a Jremedy when the many contributions to differences in educa-

tional opportunities were largely outside the schools' control. It concluded that

transportation to level pupil density could be required "when the differentiating

factor is as clear as overcrowding veisus excess capacity.""

Pupil busing as a tool, and mathemafical ratios as a standard to shape remedies,

were upheld by the Supreme Court in its unanimou Swann decision." This 1971

ruling clarified the extent of remedial powers available to federal courts. The nat-

ure of a constitutional violation determined the scope of the remedy to be fash-

ioned. Once a court identified vestiges of a dual system, as it had with regard to

the CharlotteMecklenburg schools, it had great latitude to grant equitable relief.

The justices endorsed the following remedies; 1) pairing school auendanm zones

and redesignating grade structures such that all students in the paired schools

would attent: both schools for certain grades; 2) clustering several attendana sreas

with subsequent reassignment of pupils among the schools; 3) busing to transport

pupils between paired or clustered attendance areas in noncontiguous parts of the

distlict; 4) reassigning personnel to integrate school faculty and staff; and 5) se-

lecting future school construction sites and schools for closure to aid desegregation

effirts.

The Court noted that busing was a "normal and accepted tool of educational

policy," fis evidenced by its historical importance in the consolidation movement

and its prior role in maintaining dual school systems. Once pairing and clustering

schools in distant parts of the city were said to be within remedial powers, busing

was necessary. "Desegregation plans caimot be limited to the walk-in school."'

Maximum feasible desegregation was of essence, but the Court realized that the

degree of actual integration depended upon the practicalities"' of the situation. The

Coait endorsed busing as a remedy in the companion cases, Swann and Davis, but

did not specify any particular degree of racial balance as a matter of substantive

constitutional right. Racial percentages within each school did not have to reflect

the composition of the system as a whole." In fact, the continued existence of one-

race schools was approved, as long as school authorities ensured that pupil assign-

ments were "genuinely nondiscriminatory." The Court further recognized that

communities did not remain demographically stable. Thus, year-by-year adjust-

ments of racial compositions were not necessary once the affirmative duty to de-

segregate was acomplished and discrimination by official action had been elimi-

nated.
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Federal courts avoided imposing absolute quotas in desegregation plans. One-

race schools or substantial racial imbalance, as in the case of extremely hazardous

road conditions between noncontiguous attendancezones, have not been sufficient

evidence of continuing de jure segregation." Rather than applying the resulting

imbalance as the sole criterion" of appropriate movement toward a unitary siati.,

the underlying Lotivation in decisions of school authorities has been questioned.

Courts' findings of de jure segregation have depended in large part on a showing of

segregative intent in official actions to continuea formerly dual system or to aggra-

vate conditions in states which never mandated segregation.

Desegregating Schools in Northern States

The obligation of formerly de juTe dual systemsto take positive steps to integrate

did not initially affect school districts in the North. In contrast to separation of

pupils by official state action, it was claimed that de facto segregationhad resulted

from actions of public or private agencies taken without the intent to discriminate,

or from practices which had developed through customs and traditions. For exam-

ple, in Bell the Seventh Circuit ruled that Gary, Indiana, school officials were not

obligated "to change innocently arrived at school attendance districts" when in-

creases and decreases in percentages of minorities reflected a shifting urban popu-

lation." Similarily, in Deal there was no duty to bus Cincinnati school children out

of their neighborhoods for the sole purpose of alleviating racial imbalance." The

Supreme Court denied review of these early Northern decisions.

The tradition of neighborhood schools has been theparamount issue in desegre-

gating Northern school systems. Despite the enhanced racial balance, critics

claimed that busing endangered children's liberty and privacy interests, directed

school resources from other educational goals and jeopardized parental involve-

ment in schools. Benefits of neighborhood school policies included minimizing

safety hazards for children who were able to walk or ride short distances, easing

pupil placement through use of neutral, easily determined criteria, promoting bet-

ter home-school communication and reducing costs of ttansportation and adminis-

iration. Carter, a federal court judge, commented that concepts of local control and

neighborhood attendance areas wereso ingrained that total elimination of de facto

separation would require " a revolutionary approach to school organization that is

fiercely resisted?'"

School boards and courts held to the ruling of the Fifth Circuit's interpretation of

the previously referred to provisions of the Civil Rights Aci. Busing as a remedy

was limited to findings of illegal de jure segregation and could not be ordered in

school systems based on bona fide neighborhood schools.'" The federal courts

reasoned in bell and Deal that if the Board of Education had not caused racial

imbalance, there was no constitutional duty to transfer pupils or to select school

sites solely to alleviate that imbalance. School system attendance policies based

upon "honestly and conscientiously constructed" neighborhood school plans

with no intention to segregate racial or ethnic groups were immune from court-

ordered remedies. The courts placed a difficult-to-meet standard upon plaintiffs in

Northern states to "expose that added quantum of discriminatory state action

which deprives them of their constitutional right to freedom of choice."

9
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Housing patterns reflective of long standing customs and racial attitudes con-
'. tributed substantially to schbol segregation. It was left to the federal courts to

isolate the contribution of school board policies to segregation among neighbor-
hoods and schools. The Seventh Circuit in 1968, for example, found an Illinois
district to have discriminated in the assignment of teachers, selection of school
sites and transportation ofpupils. The district court order to bus pupils was valid
within the Civil Rights Act, "This was done not to achieve racial balance, although

e " that may be the result, but counteract the legacy left by the Board's history oft

discrimination."°

A 1970 New York decision illustrated that segregative actions by public officials
m Northern states were an unconstitutional form of de jure segregation. A federal

, district court struck downa state law that prohibited assigning students, or estaliv
fishing, reorganizing or maintaining school districts or attendance areas, for the

lourpose of achieving racial balance.° The stated legislative intent was to promote
local control and to assure community accepunce of desegregation methods, The
court responded, however, that the state failed to show that their putpose could not
have been accomplished by alternate methods not involving racial distinctions.°

In 1973 the Supreme Court examined the discriminatory intent of school offi-
cials in Colorado, a state that had not at any time legislated separate schools.° The
"purpose of intent to segregate" distinguished de foao from de jure segregation in
the view of the Court in the Keyes decision, Plaintiffs° hadto establish not only that
segregated schooling existed in Denver, but also that it was brought about or main-

: tined by intentional state action.

The district court had concluded in 1969 that the location of a new elementary
school with "conscious knowledge" that it would be segregated, gerrymandered

attendance zones to "aggravate and intensify the containment" of blacks, and the
excessive use of mobile classrooms evidenced

deliberate segregation.° It directed
the Board to desegregate schools in one pan of Denver, since the confinement of
pups& segregation in a single section of the city did not imposean affirmative
duty to desegregate the entire school district. On appeal, the Supreme Court re-
versed this conclusion, stating that plaintiffs did not have to prove the "elements of
de jure segregation as to each andevery school or each and every student within the

school system:4' Evidence of intentional segregation in part of a system "is not
devoid of probative value in assessing school authorities' intent" in the remainder.
The Court had paved theway for system-wide remedies in the North,

In 1975 the First Circuit upheld pupil transportation in Boston to remedy segre-
gation that had been perpetuated by "knowing and purposeful actions" of school

authorities.° The desegregation planproposed by the board permitted freedom of
choice among schools and involved students in weekly integrated activities, The
cow rejected these limited approaches, as well as claims that the Equal Educa-
tional Opportunity Act of 1974disallowed court-imposed busing until all appeals
had been exhausted. Similarto the Fifth Circuit's response to the anti-busing provi-

sions of the Civil Rights Act in Jefferson, this Court of Appeals held that the 1974
Act did not "affect countereffortsto eradicate de jure segregation,"°

System-wide solutions were appropriate when it was shown that school boards

could foresee potential effects of their actions on both school and residential segre-
gation. In finding the Columbus and Dayton school boards to have ignored their

.. affirmative duty to desegregate the dual systems that were in operation at the time
of Brown, the High Court discussed relationships between school board decisions
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and racial compositions of neighborhoods. In Columbus, the Court found that

school officials had initially caused and, after 1954, intentionally aggravated the
isolation of an enclave of black schools on the east side of Columbus. It upheld a

system-wide remedy, since actions having "forseeable and anticipateddisparate

impact"° were relevant in proving a forbidden purpose and encouraged the board

to act with an integrative influence on residential areas. In 1985 the district court

judge relinquished control over the desegregation plan, stating that Columbuswas

probably the most desegregated system in the nation.°

Similar underlying motivations and resultant effects of board decisions were

upheld as circumstantial evidence in Dayton.m The district court had or-

dered a system-wide remedy to assure each school would reflect the racial t .x of

the entire district. The Supreme Court overturned this rulingas unjustifiably broad

and established a new standard of "incremental segregative effect" for determin-

ing the appropriateness of a system-wide remedy. Inessence, federal courts would

have to show that there was an incremental effect of each constitutional violation on

the racial composition of the total system.° On remand, thedistrict court upheld

the school board since neither racial imbalance, nor the policy of maintaining

neighborhood schools, violated the equal protection clause.° This decision was

reversed by the Sixth Circuit, based upon its finding of intentional segregative

impact that "infected the entire Dayton public school system." The Supreme

Court agreed that foreseeable consequences of student and faculty assignment,

continued use of optional attendance zones, school site selection and grade level

structures of schools evidenced an impermiAble intent and upheld the appropri.

ateness cf a system-wide remedy.72

More recently, the Ninth Circuit concluded that the cumulative impact of a

California school board's policy decisions demonstrated clear segregative intent.°

The board had not implemented state department suggestions for desegregating

schools despite prior agreements to do so. It assigned faculty and staff on the basis

of race and ethnicity, transported one third of the students but refiised to bus to

achieve integration, instituted double sessions to relieve overcrowded schools de-

parted from its neighborhood plan to avoid transferring Anglo students to predomi-

nantly Hispanic schools and dosed schools, located portable buildings and selected

new sites in a manner to maintain ethnic imbalance. While many alternate

policies could have contributed incrementally toward reduced imbalance, the court

observed that in almost every instance, the board chose to "turn toward segrega-

tion" rather than away from it,"

Segregative intent also justified the Supreme Court's negation of citizens' deci-

sions to limit pupil busing in Searle." lvo thirds of Washington voters had ap-

proved a state constitutional amendment that would prohibit busing for purposes of

improving racial balance but would permit pupil transportation for certain other

purposes (e.g., special educOon, overcrowding, health and safety). Immediately

affected were three districts, including Seattle, which had begun voluntary busing

between attendance,areas. These districts challenged the state-wide initiative,

claiming a violation of the Fourteenth Amendment.

The trial court found the Seattle Plan to be particularly effective, as it had sub-

stantially reduced the number of racially Unbalanced schools and the percentage of

minority students in those schools with continued high imbalance." Voters were

aware that greater imbalance among schools would result, and the court concluded

that a racially discriminatory purpose motivated concelion and adoption of the

1 1
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initiative. In striking down the amendment, the district court cited its racially
disproportion* impact and the sequence of events leading to its adoption."

The Supreme Court affirmed these findings and agreed that the initiative prohib-
ited busing for racial reasons only. The justices examined this irnpermissible racial

classification in its relation to locra boards' discretion in educational matters, The
initiative placed power over desegregation and busing at the state level, thus differ-

entiating the treatment of problems involving racial matters from other similar
issues."

The federal courts had establisheda clear standard that mandatory busing could

be imposed only if de jure segregation was proved. Neighborhood school policies

were permissible, provided that racial imbalance among schools was not the result
of intentional discriminatory acts of school boards. Proving discriminatory intent

was, however, a difficult task given instabilities in communities' racial composi-
tion, While Keyeshad paved the way in the early 1970s for similar suits inNorthern

states, a heavy burden to prove intent was placed on plaintiffs.

One year after Keyes, for example, the Sixth Circuit affirmed a trial court's

findings that segregation in the Grand Rapids schools had resulted from decisions

of other public agencies and individual housingchoices, rather than from segrega.
tive intent in neighborhood policies and facility construction." Furthermore, the
court stated that any reciprocal effect between segregatedschools and residential
patterns could not support a finding of de jure segregation on lie part of school
officials.

In 1976 the Supreme Court ersmined causes of annual fluctuations in racial

compositions of Pasadena, California, schools and concluded that imbalances

were largely outside the school board's control." A district court had previously

imposed a rigid standard that there could be no school "with a majority of any

minority students." Compliance had occurred only during the first year under the

plan, and the district court in 1974 reiterated thatthe requirement was to be applied

each year even though annual changes in the racial mix in schools were caused by

external residential patterns."

In reversing this standard, the High Court stated that the lower court had ex-

ceeded its authority. Shifts in the racial makeup ofPasadena schools reflected the

normal pattern of people randomly moving into, out of and around the school

system mid could not be attributed to any segregative actions of school officials,
The &on standard was thus applied to Northern schools: Annual adjustments in
schools' racial compositions were not essential once the affirmative duty to deseg-

regate had been satisfied,

School boards that were otherwise innocent of segregative intent welt not held

liable for discriminatory housing practices of other public and private agencies.

The Sixth Circuit used this reasoning in 1982 to affirm a lower court's dismissal of

charges against the Youngstown and Akron publicschools." Plaintiffs were unable

to demonstrate that discrimination was the motivating factor in past actions of

either board. Imbalance reflected housing patterns, and to hold school officials

responsible for racially isolated neighborhoods would place "too heavy a burden

on the schools to remedy wrongs for which they are no more or less responsible

than the plaintiffs, the courts, the churches, the Congress or other institutions?'"

Neighborhood school policies were upheld by the Supreme Court in Crawford,"

the 1982 companion case to Seattle. As in the state of Washington, an anti-busing

proposition was raffled by California voters in 1979. This constitutional amend-

.
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ment prevented state courts from ordering pupil assignment or transportation "un-

less a federal court would be permitted under federal decisional law to impose that

obligation" to remedy a violation of the Fourteenth Amendment. A state court

denied a request by Los Angeles schools to end a previously ordered desegregation

plan, holding that the proposition did not apply given its prior finding of de jure

segregation. However, the California Court ofAppeal found insufficient proof of

intentional segregation and reversed the trial court's decision."

Unlike its finding of discriminatory intent in Seattle, the Supreme Court upheld

this California proposition and the ability of a state's voters to rescind remedies that

exceed those which would be ordered for constitutional violations, The Crawford

decision was based in part on states' authority to develop policy. An interpretation

of the Fourteenth Amendment to restrict abilities of states to rescind such actions

would be destructive to states' democratic processes and of their ability to experi-

ment." The court noted that school districts themselves remained free to adopt

reassignment and busing plans.

Furthermore, California voters were not found to have been motivated by dis-

criminatory purposes as was shown in Seattle. The proposition itself had legiti-

mate, nondiscriminatory objectives and did not embody, expressly or implicidy,

racial classification. Ihe benefit it seeks to conferneighborhood schoolingis

made available regardless of race in the discretion of school boards," The Court

held that when such a neutral policy as maintaining neighborhood schools has a

disparate effect on minority groups, discriminatory intent must be proved in order

to substantiate a Fourteenth Amendment violation. In a long dissenting opinion,

Justice Marshall viewed the majority's decision as allowing "placement of yet

another burden in the path of those seeking to counter the effects of nearly three

centuries of racial prejudice"

Several trends appeared in Northern desegregation cases. What was believed to

be de facto segregation was often found to be caused by school board actions. This

intentional de jure segregation could be remedied by system-wide pupil transporta-

tion. Nevertheless, plaintiffs had to prove discriminatory intent in decisions which

caused incremental segregative effects, In many cases federal courts denied relief,

since actions of other public and private agencies and housing decisions by individ-

uals had for the most part resulted in residential and school segregation.

The recent Crawford decision evidenced another trend in attitudes of many edu-

cators, courts and federal administrative officials. Voters' rejection of busing re-

flected long standing beliefs that forced, pupil assignment diminished equal educa-

tional opportunities and that "integration is bad education." Similar views of the

federal administration, discussed later in this chapter, suggested a movement in the

19805 toward enhanced educational quality for all children regardless of racial

balance.

Interdistrict Remedies

Public officials' actions have often affected pupil segregation in more than one

school district. As with other efforts to resist the Brownmandate, states permitted

formerly dual systems to divide, creating separate legal entities. More recently,

independent districts have opposed interdistrict busing and consolidation. In each
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of these instances, segregative intent has played an important role in federal courts'
determination of the appropriateness of multi-district remedies.

In 1972 the Supreme Court examined attempts to partition Southern school
districts to isolate racial populations. In Scotkind Neck, a North Carolina city
school district severed itself from a largely black county system." The county
btrd was in theprocess of dismantling the former dual system, and the city feared
substantial white ffight if an independent district were not formed. The Fourth
Circuit upteld the divisice of the county as a legitimate action of the state legisla-

: tux to define boundaries of local governmental units." In its reversal the High
Court cited Argun: "If a state-imposed limitation on a school authority'sdiscre-
tion operates to inhibit or obstruct . . the dis-establishment ofa dual system, it
must fall; state policy must give way when it operates to hinder vindication of
Mend constitutional guarantees." Furthermom, the Court stated thatwhite flight
could not be accepted "as =SOO for achieving anything less than complete
uprooting of the dual public school system."

Similarly, a Vuginia city's schools separated from a countysystem after a court-
ordered desegregation plan replaced an ineffective free choim policy. The Su-

preme Court prevented this organization in Wright, as the ultimate effect would
have been to exacerbate the racial imbalance.

The underlying motivation of school
officials was evident. "Only when it became clear-15 years after our decision in
Brownthat segregation in the county system was finally to be abolished, did
Emporia attempt to take its children out of the county system."'

Federal courts' investigations in such cases depended upon the likelihood of
increased racial imbalance between partitioned districts, segregation trends in
other city school systems in the state and thetiming of a division in relation to other
desegregation efforts.* If creating new school districts continued or intensified
racial separation, then state or local officials had violated their affirmative consti-
tutional duty to end de jure segregation.

A higher concentration of minority students is generally found in cities, and
more effective desegregation of urban 'schools in many cases would be achieved
through interdistsict cooperation. Nevertheless, busing across district lines was a
remedy available to courts only when de jure segregaLon was proved. The 1966
intrpretation of the Civil Rights Act by the Fifth Circuit" permitted court-ordered
interdistrict busing, if racially motivated actions of one or more districts ultimately

affected segregation in other school systems.

Unlike the obvious discriminatory motivation in the Scotland Neck and Wright
partitions of existing annty systems, it was more difficult to prove discriminatory
intent in a school board's desire to maintain historical boundaries, A New Jersey
district's lines, for example, were upheld in 1971 under a reasonableness standard.

The affitmative duty to integrate did not extend beyond long-standing boundaries.

"If the drawing of district lines is reasonable and not intended to foster segrega-
tion, then that action satisfies the mandate of Brow It cannot be said that school
district lines based on municipal boundaries are unreasonable."'

Similar reasoning led to the Fourth Circuit's reversal of a 1972 court order" to
merge Richmond with two suburban school districts. A greater degree of integre-
tion would have occurred under a metropolitan plan, but the Court of Appeals
found no evidence that the boundaries were drawn originally or maintained over
the years to perpetuate racial separation.'" Rather than invidous state action in-
tnded to circumvent protected rights, it was other economic, political and social
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reasons which accounted for the schools' racial compositions. In the view of the

Fourth Circuit, the adjacent counties could not realistically bear responsibility for

school-related effects of inner city decay.

The Supreme Court reviewed simtlar claims of multi-disuict violationsaffecting

Detroit schools in 1974.101 It denied an interdistrict remedy but stated that federal

courts could bridge district lines, if local boards' decisions conflicted with the

Fourteenth Amendment Lower courts had previorsly determined that desegrega-

don of Detroit schools would be impossible without including the entiremeropoli-

tan area. Since school district boundaries themselves conuluted to racial segrega-

don, the district court ordered student busing between Detroit and its fifrythree

suburban school districts. The Supreme Court reversed this directive in its often

dted Milliken v. Bmdley dedsion as a wholly irnpermissible remedy. The Court

upheld local control of schools' operation and declared that district boundaries

could not be treated as simple matters of political convenience.

Discriminatory intent had not been shown on the part of suburban districts, and

thus their racial compositions could not be considered in formulating a decree.

"[TN constitutional principles applicable in school desegregation cases cannot

vary in accordance with the size or population dispersal of the particular city,

county or school district as compared with neighborni areas." 9nterdistrict rem-

edies only applied when racially discriminatory actions of the state or local dis-

tricts were a substantial cause of interdistrict segregation, such as when district

boundaries had been drawn deliberately on the basis of race or when a constitu-

tional violation within one district produced a significant segregative effect on

other districts.

In 1981 the Fifth Circuit applied Milliken to determine whether transfer pro-

grams that were instituted initially to maintain racial segregation between neigh-

boring districts could lay the basis for interdistrict remedies. It concluded that

present segregation had not substantially resulted from an Alabama district's trans-

fer policy, and that interdistrict remedies applied only if "it is established that these

transfer programs have a substantial, direct and current segregative effect:" ' Oth-

erwise, school district lines were to be carefully observed.

This court also recognized substantial segregative effects related to transferpro-

visions and geographically overlapping attendance zones between two Louisiana

school districts. Nevertheless, it upheld a lower court's denial of an interdistrict

remedy,'" as only "limited" constitutional violations had occurted. In absence of

evidence of discriminatory intent in these policies, the court formulatedan intra-

district solution that eliminated the overlapping zones and transfer option. The

Fifth Circuit affirmed this confinement of school systems to respective boundaries

stating, "Milliken teaches that interdistrict violation and interdistrict effect to-

gether must support interdistrict remedy."'

Federal courts have examined segregative intent in school districts' resistanm to

merge within larger political subdivisions. In Indianapolis, the Seventh Circuit

agreed with legislative expansion of the city to include all of Marion County with-

out requiting concurrent extension of the urban school district.'" In all prior in-

stances in Indiana, expansion of both political boundaries occurred simultane-

ously.

In 1973 a district court found a purposeful pattern of racial discrimination within

the city schools. Believing that accelerated white flight would impede desegrega-

tion of urban schools under an "Indianapolis only plan," it ordered the state to

1
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prepare a metropolitan plan to include school districts beyond the city (and county)
limits. This order requested eitherconsolidation or pupil transfers to vindicate the
right of black students to attend nonracially identifiable schools." The Seventh
Circuk based its 1914 reversal on Milliken, holding that adjoining districts hadnot
committed any acts of de jure segregationwithin their respective borders or di-
rected at the city sygem." The district omit then limited its order to busing black

students from the city to the eight school districts within the recently expanded

municipality." The Supreme Court set aside this order and required a demonstra-

tion of discriminatory intent on the part of those districts within Marion county."'

In 1978 the Seventh Circuit asked the district court to =nine whether discrimi-

natory purposes were evident in decisions to expand the municipalboundary with-

out concurrent extension of the school district and to restrict public housing to the

original city limits." Actions of the housing authority as approved by the County

Development Commission demonstrated segregative intent, but county school dis-
tricts had not engaged in discriminatory acts affecting the city schools. The district

couri thus designed a remedy to redress only the difftrence between the existing

racial distribution and what it would have teen without the limited constitutional

violations." While black students were bused to the eight suburban districts
within the apanded municipality, school district lines were not extended.

In Goldsboro, the city board of education claimed that the county board's refusal

to consolidate hid perpetuated a racially discriminatory structure of public educa-

tion. The Fourih Circuit agreed with the trial court's conclusion that the county's
resistance to merger was logical, legitimate and nondiscriminatory. As in Milliken
and Indianapolis, therewasno interdistrict effect; "An independent school district

which has not caused segregation in a neighboring independent district has no duty

to rectify a racial balance in the other."1'

A 1980 attempt to implicate districts surrounding Houston failed, and in 1982

the Fifth Circuit ruled that good faith efforts had desegregated city schools as

effectively as could be expected,'" A 1957 order eliminated overlapping attend-

ance zones of the prior dual system, and the school board subsequently imple-

mented voluntary transfers, paired elementary schools and magnet schools. In

1979 a district court ordered the Texas Education Agency to develop a Voluntary

Interdistrict Education Plan to transfer Houston students to schools in Harris

County. One year later the court denieda request for a more extensive interdistrict
, solution, since suburban districts had not caused substantial disparities in racial

compositions.

The Fifth Circuit agreed that the substantial minority enrollment resulted from

recent population shifts and held that further integration efforts within Houston to

eliminate several one-mce schools would be "impractical and detrimental to edu-

cation."5 If the racial composition were spread evenly throughout the district,

over 70 percent of each school's enrollment would be blackor Hispanic. Despite

the rapidly expanding minority population within the city and the presence of

"racially stratified" suburban schools, an interdistrict remedy was not ordered.

The trend evident in these decisions is the difficulty of proving discriminatory

intent in public officials' actions that may promote segregation between an urban

center and its surrounding school d'stricts. Nevertheless, interdistrict remedies

have been ordered or have occurred voluntarily under threat of litigation in many

metropolitan areas. Busing betweertand consolidation of school districts have been

the principal remedies available to federal courts when clear discriminatory intent
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to ma'ritain segregated systems is demonstrated on the part of state or local public

officials. Interdistrict remedies have been sustained on appeal when the solutions

matched the scope of de jure segregation existing among school districts."'

The 1937 creation and subsequent exclusions of an all-black school district from

consolidation proposals within St. Louis County, for example, were unconstitu-

tional actions of the state of Missouri. In 1915 the EighthCircuit cited the Supreme

Court's pronouncement in Millikenthat drawing district lines on the basis of race

could evidence illegal intentto uphold the consolidation of three adjacent school

districts."'

In other litigation involving school districts in St. Louis County, the cowls

ordered the development of a desegregation plan for the city schools and the volun-

tary transfer of pupils between urban and suburban districts." In 1983 suburban

districts agreed to pupil transfers in return for a promise by the city schools and the

NAACP to discontinue litigation that might have resulted in merger. In approving

the metropolitan plan, the judge found the state to be a primary constitutional

violator in causing school segregation and commented that state policy must yield

when it hinders vindication of constitutional guarentees. He ordered the state to

fund voluntary interdistrict transfers and to share with the city board costs of mag-

net schools and other programs to strengthen the quality of urban schools."'

In the mid 1970s the Sixth Circuit upheld consolidation of the Louisville city

and surrounding Jefferson County schools." Unlike the Detroit situation in Milli-

ken, school officials had exacerbated segregation by ignoring district lines. They

were "crossed for the purpose and with the actual effect of segregating school

children among the public schools of the counry' enabling the continued opera-

tion of dual school systems, The interdistrict remedy removed these artificial im-

pediments to effective desegregation of the county's schools.

Wilmington, Delaware, schools were also merged with surrounding districts.

Interdependence between the city and suburban school districts existed formany

years, beginning with Wilmington's operation of the only black school in the met-

ropolitan area. Following Brown, state-subsidized transportation for city children

to attend private schools in the suburbs perpetuated segregation. The district court

held that actions of school officials throughout New Castle County, and provisions

of Delaware's Educational Advancemmt Act that excluded Wilmington schools

from eligibility for reorganization, caused significant interdistrict effects. Result-

ing tegregation was a cooperative venture, with external public agencies contribut-

ing substantially to racial segregation in and around Wilmington, and the judge

ordered merger of the city and surrounding school districts.'" Disparities in racial

composition were not the constitutional violation, but served as a signal of the

continued dual system. The fact that birth rates and shifting population alsocon-

tributed to imbalance did not relieve the state from its duty to desegregate.

Under the metropolitan plan, the court defined a desegregated school as one in

which enrollments in each grade renged between 10 and 35 percent minority.

While the plan itself was affirmed on appeal, the Third Circuit rejected this crite-

rion." Fixed requirements were inconsistent with the Equal Educational Opportu-

nity Act of 1974, which stated clearly that no particular balance was to be required

in any school, grade or classroom.'" Ultimately, a reorganized school district

encompassed the metropolitan area.

A similar long history of segregation in the Little Rock metropolitan area culmi-

nated in a 1984 court order to merge the city schools with two suburban school

.
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districts. Prior toBrown, the urban digrictttutintained the county's only accredited
k black high school, reflecting and reinforcing the concentration of minorities in the

city In 1956, the governor directed National Guardsmen to prevent Eack students
from entering the desegregated high school. The following year the Supreme
Court declared a state "pupil assignment law" that eased compulsory attendance

requirements at racially mixed schools to be an impediment to desegregation.°

The governor then closed all Little Rockhigh schools for the 1958-59 school year;
this action v4s later found to be unconstitutional.° Desegregation proceeded

slowly during the 1960s. Rite flighteda higher birth rate among blacks contrib-

uted to an increased concentration of minorities in the city schools. Black enroll-

ment grew rapidly fmm 48 to 70 percent of the total between 1973-74 and 1983-84.

In contrast, the suburban Pulaski County and North Little Rock school districts
; enrolled 22 and 36 percent minority studentsrespectively in 1983.9n reviewing

these disparities in enrollment, the districtcourt examined the degree of interdis-

trict cooperation. Voluntary transfers and extension of city school district bounda-

ries erserbated segregation. Vhile several attempts to consolidate had failed,

cooperative instructional planning continued. The judge concluded that the
L schools were not separate and autonomous, and that the county district's
; behaviorits deannexations of land and refusal to consolidateevidenced uncon-

stitmional racial motives and significant interdistrict effects.128

Acts of other govenimental agencies connibuted to Little Rock residential seg.

regation and, thurs to disparities in schools' racial compositions. Racially ie.en.

tifiable neighborhoods resulted from locating housing projects, "steering" poten-
tial home buyers to certain neighborhoods and allocating mortgage funds on a
discriminatory basis. The judge observed that many governmental bodies "acting

in concert with one another:" and not solely individualized private housing

choices, had caused patterns of residential and school segregation. Findings of

discriminatory intent in actiOns of thetwo suburban school districts, the state and

various other public and private agencies justified an interdistrict remedy. The

judge ordered merger of the three districts and student busing to achieve a racial

balance in schools within 25 percentage points of the composition of the total

consolidated district.

These mulkistrict rulings indicate that, ifsegregative intent could be proved

on the part of school district officials or other governmental agencies to have af-
fected racial balance among school districts, then interdistrict busing or merger

could be ordered. However, the strict standardestablished in Milliken, and the

general reluctance of federal courts to subject autonomous school districts to inter-

district solutions, have largely frustratedattempts to impose these remedies.

Legislative and Executive Policy Development

Observers of desegregation decisions and resulting changes in practice agree

that courts have not inspired reform in state and school policy with all deliberate

speed. Progress has been made slowly, with constitutional interpretations chart

ing more rapidly than schools.'" Nevertheless, local bpards and state and federal

legislatures initiated policy to actin goals of desegregation and equal educational

rtunity during the 1960s and 197
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The Civil Rights Act of 1964enacted a full decade after Biownhas often

been referred to as the greatest single blow to desegregation resistance. Title VI

banned discrimination on the basis of race or national xigin in federally assisted

educational programs. More important in furthering desegregation efforts, theAct

authorized the Department of Health, Education and Welfare to provide federal

assistance for planning pmgrams and training personnel, and to withhold funds for

programs found to discriminate. It also empowered the U.S. Justice Department to

file suits based upon complaints of private citizens.'"

Subsequent enactment of many programs to promote equal educational

opportunitiessuch as the Elementary and Secondary Education Act (ESEA) of

1965, the Emergency School Assistance Act (ESAA) of 1971, and the Equal Edu.

carional Opportunity Act of 1974provided both needed funds for and federal

commitment to the desegregation of America's schools. The strength of national

priorities during these years yielded vastly increased federal and state financial

assistance. Local school program planners eagerly accepted the funds, and district

boards avoided potential punishments including withdrawal of funds and lawsuits

to force compliance.

Despite substantial progress made toward improved education in racially !d-

anced schools, the nation's leadership and governmental priorities shifted before

these goals were fully accomplished. The National Education Association ob-

served that the federal administration in the early 1980s backed by "well organized

and powerfully regressive political forcesr gave top priority to erasing school

desegregation and civil rights advancement from the national agenda.'" In the

view of many critics, the "new federalism" espoused by the national government

was the "ideological antithesis" of the social revolution of the late 1960s.'"

In contrast to the categorical programs, were the 1981 Educational Consolida-

tion and Improvement Act (ECIA) and concurrent stated directions for federal

policy. The block grant approach of ECINs Chapter II directed decision-making

authority to states and school districts so that they might better respond to local

priorities. The Acting Secretary of Education, in presenting the recommended

Department of Education budget for the 1986 fiscal year, stated, "A number of

currently funded categorical educational progrems have either achieved their ob.

jectives, can be funded from other sources or do not otherwise require Federal

involvement"' In addition to ten programs terminated in 1985, were another

twentytight programs scheduled for elimination in 1986. Many of these programs

would be eligible for continued funding under Chapter 11 block grants, if local

boards wanted it.

This transference of program control does not suggest that education was per-

ceived as less important at the federal level in the 1980s. Indeed, America's await-

ening to the condition of public elementary and secondary schooling through vari-

ous reports'" immersed federal and state legislative and educational agencies in yet

another public policy revolution. Still, the emphasis of educational reform activi-

ties tended to divert attention from goals of equal educational opportunity to goals

of excellence in education.

These national policy directives expressed through budget recommendations

were consistent with statements by administrative officials. Observing that mania-

tory busing and racial quotas had failed to elicit public support and did not advance

the overriding goal of equal educational opportunity, the administration declared

.4414i



PRINCIPLES OF SCHOOL DUNES MANAGEMENT

in 1981 that it would promote only voluntary desegregation dons.'" Similarly,
the Assistant U.S. Attorney General statd in 1984 that mandatory busing had
clearly been counterproductive and should not be used in public schools in le
future. He described the policy direction as an "inevitable aftermath of well-
intentioned but mistaken social experimentation,

most notably with quotas in af-
forgive action and with court-ordered busing for school desegregation."31
Rather than mandatory pupil busing,

"acceptable" remedies included voluntary
student transfers, magnet schools, modest adjustments in attendance zones, en-
hanced curriculum requirements and improved training for teachers. Atierupts to
limit the Justice and Education departments' abilities to enforce desegregation
plans involving busing have ranged from proposed constitutional amendments to
riders on appropriation bills. The proposed Public School Civil Rights Act of
1985, for ample, would have barred federal district and circuit courts from OP
dering busing for desegregation purposes.

. School officials as well as black parents in many urban areas expressed agree-
meat in the 1980s that it was as impottant to improve educational quality as to
achieve racial balance. Rather than concentrate on attaining integration goals mea-
sured by Tidal balance and often achieved only by busing, effogs in cities ad-
dressed goals of effective education. Black leaders in many cities favored policies
that promised more involvement in policy making, more equitable distributionof
educational resources and application of research fmdings to ensure effective black

schools.' Fvr cample, during the Crawford litigation, black and Hispanic lead-

ers spoke against busing and called for quality educationand community decision-
making instead.' An attorney for the NAACP Legal Defense Fund indicated simi-
lar acceptance of shifting goals: "While ending racially isolated schools is crucial,
quality education is a second choice, a settlement for whatever can be done to
improve the quality of schooling for segregated minority children."'

More than racial balance is required to provide equal educational opportunity.

Pupil assignment plans and court-ordered busing were important remedies in the
1970s as visible efforts to end dejure segregation. In the first several decades
following Brown, it vas assumed that racially balanced schools would provide
minority children an equal opportunity for a superior education. Policy develop-
ment in the 1980s centered on other approathes to this goal. With less concern for
ratios per se and more attention on improved education for all students, the ideals

stated in Brown might finally be attained.

Conclusions and Implications

School desegregation decisions and policy directions greatly affect the opera-
tion of public schools and the roles of school business officials. No longer do

school managers proceed carelessly in areas of decision making that may result in

unfair or arbitrary treatment of individuals or groups of employees or students.
Actions of school boards and administrators are subject to close scrutiny when the

equal protection clause, or a stale or federal statute guaranteeing nondiscrimina-

p, tory treatment may be implicated.

The Fourteenth Amendment to the Constitution at a first glance is quite clear.

t: No persons, including students in public schools, may be deni id their rights to fair
'4' and equal treatment. All mons arc not, however, entitled to absolute equality
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with regard to services and benefits of public agencies. The amendment merely

protects them from irrational treatment and unnecessary discrimination."' All
state responsibilities must be exercised consistently with constitutional guaran-

tees; this has been particularly true in courts' review of segregative policies and
practices.

Actions to delay the Brown order to dismantle dual systems with all deliberate
speed resulted in court-ordered remedial steps including pupil busing to balance

racial compositions. The duty to end discriminatory policy and practice has been

clear whether school boards once operated state-mandated dual systems or were

shown to have intentionally discriminavd in their official capacity. In reviewing

district operations, courts are concerned with both the degree to which public

officials' actions evidence an intent to segregate and the resulting effects of those

decisions on schools' racial compositions. School officials' motivations in policy

development may be quite legitimate, but rhe actions themselves may contribute to

illegal discrimination. "The elistence of a permissible purpose cannot sustain an

action that has an impermissible effect.""1 Public school administrators must be-

have in ways to mitigate charges of purposeful discriminatory treatment and must

take precautions to reverse segregative effects of school policy.

The adoption of policies and practices that will knowingly exacerbate pupil

segregation is a primary indicator of impermissible motivation. It is a constitu-

tional violation for school personnel to intentionally transport students, assign

personnel and construct new schools in such a manner as to increase racial separa-

tion. The courts have stated repeatedly that actions taken with purposeful discrimi-

natory intent violate the equal protection clause, resulting in imposition of affirma-

tive remedial steps. On the other hand, if transferring pupils among schools of

differing racial and ethnic compositions, altering attendancezones and creating

magnet schools with unique programs to attract pupils from many neighborhoods

and reorganizing grade levels and schools within or among districts positively

contribute to desegregation, then remaining racial imbalanceis not likely to trigger

remedial measures.

Courts have encouraged flexibility and creativity in Policy making. School offi-

cials must accept the challenge to develop realistic and effective responses to dim-

tives from courts, legislatures and other governmental agencies. Solutions are liii-

pleinented most successfully when school personnel and board members involve

students, parents and attorneys in policy development. Inviting groups who art

most directly affected by desegregation decisions to contribute ideas and seeking

the advise of legal counsel in all stages of policy formulation should mitigate po-

tential litigation once changes in school operations are implemented.

Ineffective policies must be examined carefully and, ifnecessary, be mised to

demonstrate good faith efforts to achieve as great a degree of racial mix as pos:ible.

Freedom of clAce plans of the 1960s were, for example, only superficial re-

sponses to hi: The effectiveness, rather than the concept, of free choice was

questioned. Succelsful open enrollment plans, voluntary transfers and magnet

schools illustrate tkat fru- movement of pupils among neighborhoods is allowable

to reduce isolation of racial and ethnic groups.

While racial balance is a goal, the practicalities of distsict geography and other

conditions often dictate the maintenance of substantially one-race schools. The

Supreme Court has not upheld lower courts' imposition of particular racial bal-

ances in schools, grades or classrooms. Percentages merely serve as a starting
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e int for formulating remedies and for determining
the effectiveness of desegrega-

tion plans. The primary
concern of courts is the pattern of decisions rendered by

*board to affect the distribution of racial groups throughout the system, rather
than the balance attained.

Neighborhood school policies often run counter to districts' efforts to balance
racial compositions. Nevertheless, the strong tradition of neighborhood schools,
as well as disadvantages of busing in terms of dismpted education and increased

: operational expenses, argue against elaborate transportation plans. Busing is an
extraoninary remedy available to courts only when appreciable resultsare antici-
pated and when other altemarives have been exhausted."'

Bona fide neighborhood school policies can be maintained. However, when
school boards have drawn attendance zones with purposeful segregative intent,
busing may be ordered as a remedy. Furthermore, busing for other purposes, e.g.
relieving overcrowded schools ofconsolidating special education programs, may
proride proof of differential treatment This reasoning contributed to recent find-
lugs ci discriminatory intent when the Supreme Court reversed the Washington
antibusing hritiative,* and when the Ninth Circuit found one-third of San Jose
pupils to be bused for reasons other than to integrate schools.i's

Desegregation plans are costly to school districts. The obvious expenses of
purchasing buses and hiring additional drivers are compounded by increased costs
for mapping attendance zones, meeting with varied community groups and orient-
ing school staff. Planning and implementing extensive student busing to integrate
schools intensify problems inherent in school business administration and strain
*cations! resources. Yet, the inconvenience of desegregation plans, the burden
of remedies on pupils and'employeesand the expense of implementation are insuf-
ficient defenses against the kilo to undo past discriminatory actions.

The cost of implementing a proposed planm depends upon the number of stu-
dents to be transported, the time period

over which the plan is to be phased in and
the number of buses to be added. Additional expenses for housing and maintaining
the expanded fleet;and for salaries, training and supervision must be anticipated.
Costs of effecti . transportation plans

may vary greatly over time as shifting demo-
graphics and changing educational

programs alter attendance areas and busroutes.
Flexible transportation policies should avert claims of intentionally segregated
schools maintained through rigid attendance zones. Periodic and systematic as-
sessrnent of transportation policy is an essential element of broader planning cy-
cles."' District planners must review community and school demographics regu-
larly to identify economic and racial group isolation reflective of school attendance
and transportation policies.

The selection and training of school bus drivers are important components of
transportation management. Cart should be taken to assign those drivers who are
most supportive of busing as a means to achieve equal educational opportunitiesto
routes between attendance areas. In additionto providing training programs on the
safe operation of vehicles, the transportation supervisor should ensure that drivers

t understand the role of busing in prop:3ringschool desegregation and should assist
them in handling discipline and other problems inherent in extendedbus routes.

g Planning for construction anduse of school facilities is another responsibility of
i; school business administrators for which discrimination is of concern. School

facility planning has aggravated student separation, contributing to findings of
discriminatory intent The Supreme Court %Waned school officials to ensure that

,
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" future school construction and abandonment are not used and do not serve to

perpetuate or re-establish" segregated school systems. Courts have examined
facility =Unction and closure plans relative to effects on racial balance and have

required boards to locate facilities between segregated residential areas of school

districts. They have also used decisions to maintain double sessions and to locate

portable buildings to relieve overcrowded conditions inone school while another is

underused as proof of discrimination.

Local community control over desegregation policy and remedies is preferable

to more complex and disruptive interdistrict solutions. The fact that interdistrict

violations may have occurred does not necessarily require an interdistrict remedy.

For example, in many of the cases reviewed, racially identifiable residential pat-

terns alone were not sufficient to warrant interdistrict remedies, as school boards

could not be held responsible for actions of other public and private agencies.

"That there has been housing discrimination . . . is deplorable, out a school case,

like a vehicle, can carry only a limitedamount of baggage."'"

Interdistrict remedies may be ordered when intentional segregative acts on the

part of one district or public agency affect operations in another school unit, such

as in the case of intentionally drawn district boundaries to separate racial groups. If

school boards and other state and local officials act in concert with one another* to

exacerbate interdistrict segregation, then COLITIS may impose cross-district busing

or the consolidation of school districts. The fact that population shifts, binh rates

and other non-school factors also contribute to racial imbalances among districts,

may not relieve school districts and states from the burden to desegregate. Thevery

recent Little Rock merger illustrates the appropriateness of interdistrict remedies

when an arm of the state has contributed to segregation by purposeful, racially

discriminatory use of zoning laws, placement of public housing projects and en-

couragement of practices of red lining home mortgagesor steering home buyers to

certain sections of metropolitan areas. °'

Racially identifiable school districts which resist merger may be ordered to

consolidate. The crucial test applied by courts is whether past actions of school

boards and other agencies evidenced discriminatory intent and caused segregation

between districts to persist. On the other hand, a voluntary merger of school sys-

tems, whether currently under court-ordered desegregation plans or not, mid
constitute official action toward greater desegregation. A federal court would fmd

the overall racial composition of the consolidated system to be more favorable, and

would probably not mandate busing throughout the new system, Without demon-

stration of segregative intent by the newly constituted board, and with positive

actions to deliver education in a nondiscriminatory fashion, further litigation to

compel assignment and busing of pupils would be unsuccessful.

In summary, to be consistent with federal law, differential treatment of minority

students and employees must be based upon legitimate needs of school operations,

and not upon race or ethnic origin. School officials should take all actions possible

to alleviate racial imbalance regardless of the cause, rather than to inhibit changes

in policy and practice that would counter student segregation.

School business administrators have opportunities to promote nondiscrimina-

tion as they plan program changes and interact with board members, other school

personnel and community leaders. For example, they contribute to: the detennink

tion of student attendance zones and bus routes; the selection of sites for future

school constniction projects and buildings to be closed; the identification of pro.
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jects for upgrading school plants in all areas of the district; the hiring and dismissal
of employees; the development of guidelines for effective district and building
operation; and the reorgankationof grade levels and consolklation of schools and
school districts. In each of these important responsibilities, school business ad-
ministrators must consider the implications of policy and practice upon selool
effors to eliminate segregation at. the same time they strive to provide quality
education for all students.
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